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Commerce commission collaborative activities guidelines

Published on January 09, 2018 The Trade Commission has published a final version of its guidelines for evaluating collaborations between competitors as a result of amendments to the law relating to cartels. The guidelines provide an overview of the Commission's approach to enforcing the new law. Changes to the Trade Act include a new ban on the cartel
with exceptions for collaborative activities, vertical supply contracts and joint commission purchase agreements. The Trade Amendment Act (Cartels and Other Matters) of 2017 also introduces a clearance scheme for companies entering collaborative activities that are at risk of breaking the law. President Dr Mark Berry said the guidelines explain the new law
that was introduced to provide more pro-competitive collaboration between companies while deterring cartel conduct. The guidelines are the result of a comprehensive consultation process with the company and the legal community that included consultation on draft guidelines and the revised draft guidelines. The guidelines have been further modified to
reflect changes to the bill before it was passed in August 2017, Dr. Berry said. The key changes since the last draft of the Guidelines are: criminalization has disappeared – Parliament has withdrawn provisions that would have imposed criminal penalties for cleaning up cartel conduct is now a one-stage process – we have adjusted our process of evaluating
dispatches of collaborative activity to reflect the elimination of criminalizations that we have updated confidentiality provisions. The guidelines can be found on our website. Back to Antitrust and Competition Worldwide by Robert McLean (Simpson Grierson) The key legislation addressing restrictive trade practices is the New Zealand Trade Act of 1986 (Trade
Act), in particular Part II.1. Overview of competition laws Certain types of conduct in the Trade Act are prohibited regardless of their impact on competition. The types of conduits that fall in this category are pricing, maintaining reseller prices, and harnessing a substantial degree of market power for an illegal anti-competitive purpose. Other conduct is
prohibited only if it has the purpose, effect or likely effect of substantially minor competition in a market. This includes anti-competitive agreements and exclusion agreements between competitors.2. Execution and administration The Trade Act is administered and applied by the Trade Commission, whose activities include investigating and prosecuting anti-
competitive conduct. The Trade Commission has statutory powers to help it gather information and evidence in investigating anti-competitive conduct, including powers to to the production of documents and information and to obtain and execute search commands.3. Anti-competitive agreements and other conduct3.1 Pricing Pricing is absolutely prohibited
under the Trade Act. Trade. competence against each other that has the purpose, effect or likely effect of fixing, controlling or maintaining the price of goods or services (including any discount, bonus, refund or credit in relation to these goods or services). The pricing ban is in the process of being replaced by a ban on cartel provisions, discussed in more
detail in this chapter.3.2 Anti-competitive agreements The Trade Act prohibits a person from entering into and giving effect to a contract, agreement or understanding that contains a provision that has the likely purpose, effect or effect of substantially reducing competition in a market. The Trade Act also prohibits agreements between persons in competition
with each other that contain exclusion provisions. Exclusion provisions are provisions aimed at preventing, restricting or limiting the supply or acquisition of goods or services to or from individuals. It is a defense of the prohibition of exclusion provisions if the provision does not have the purpose, effect or likely effect of substantially reducing competition in a
market. The ban on exclusion provisions is currently in the process of being repealed by the legislation discussed below. Once the ban has been repealed, these agreements will be reduced to be evaluated under the general prohibition of agreements for the purpose, effect or likely effect of substantially reducing competition in a market.3.3 Maintaining the
reseller price maintenance of the reseller price of the reseller price is absolutely prohibited. The prohibition against maintaining reseller prices covers a number of different conduct, including persuading or inducing a dealer not to sell goods below a certain price, withholding the offer on the basis that a dealer has sold goods below a specified price, and
entering into an agreement for the supply of goods where the minimum reseller price is specified. Suppliers are allowed to issue recommended retail prices, but do not have to enforce any minimum price. It is also permissible for a supplier to specify a maximum price for reselling, provided that this does not equate to a de facto real price at which the dealer
must sell.4. Abuse of dominant position The Trade Act prohibits a person with a substantial degree of power in a market from harnessing their market power for the purpose of restricting a person's entry into a market, preventing or dissuading a person from engaging in competitive conduct in a market, or removing a person from a market. There is also a
specific ban on a person harnessing market power in trans-Tasman.4.1 Predatory pricing A person with a substantial degree of power in a market can leverage their market power if the price below cost in order to restrict the entry of a third party into a market, avoid or deter that party from engaging in conduct in a market, or eliminate this part of a market. In
order to conduct this amount to predatory prices, courts have found that the person with substantial market power should intend to recover their price loss below cost by raising prices after the third party has been restricted from entering the market.5. Authorisation companies may request from the Commission the authorisation of anti-competitive
agreements, pricing, reseller price maintenance and exclusive treatment, but not misuse of market power. In order for this application for authorisation to be granted, the Commission must be satisfied that there are sufficient public benefits to overcome the detrimental effect the practice would have on competition.6. Exceptions There are a number of
exceptions to restrictive trade practices provisions in the Second Part of the Trade Act. For example, these provisions do not apply to a contract, provision or understanding that contains a benefit relating to working conditions. Nor do they apply to the contracting of a contract for the sale of a business to the extent that it contains a provision that is solely for
the protection of the buyer with regard to the goodwill of the business. There is also a specific exception to entering into a contact, disposition or understanding of intellectual property rights of licenses, although this exception does not apply to the misuse of market power provision.7. Mergers and acquisitions The Trade Act prohibits a merger only if there is,
or is likely to be, a substantial improvement in competition in a market. There are no mandatory thresholds for notification of financial or market shares under the Trade Act. However, guidelines issued by the Trade Commission indicate that an acquisition cannot substantially reduce competition where: the first three companies in the corresponding market
acquisition have a market share below 70 percent and the merged company will have a 40 percent or less share of the corresponding market; or the first three companies in the relevant market post acquisition have a market share above 70 percent and the merged company will have 20 percent or less market share. These levels of market share and
concentration are referred to by the Trade Commission as indicators of concentration. There are two types of voluntary notification to the Commission: a formal clearance request, which will be granted if the Commission is convinced that a transaction does not substantially reduce competition; request for formal authorisation in which an operation can
substantially reduce competition, but there are sufficient public benefits arising from the operation to be allowed. There are no penalties for not notifying the Commission of a transaction, as the notification is voluntary. The risk of not approaching the Commission is that, in addition to the interruption of the operation if the Commission decides to intervene,
there is a possibility that various sanctions will be imposed breach of the Act if the acquisition substantially reduces competition in a market. Under the Trade Act, courts can order penalties of up to NZD5 million to be paid by companies or up to NZD500,000 in the case of an individual for an anti-competitive merger. Courts can also impose court orders, and
private actions can be brought by third parties who have been harmfully affected (see next paragraph). In addition, courts may issue orders for the disposal of assets or shares. The Commission has published mergers and acquisitions guidelines. The current guidelines were published in July 2013 and outline the considerations the Commission takes into
account when evaluating a merger, and the process the Commission takes to evaluate a settlement request. The guidelines encourage potential applicants to have pre-notification discussions with the Commission to determine the information and evidence that the Commission is likely to require to make its assessment.8. Sanctions and responsibilities The
Trade Act is administered and applied by the Commission. Failure to comply with the Act may entail serious consequences for both the company and the persons interested or involved in the breach. Under the Trade Act, courts can order that civil penalties be paid in connection with any breach of restrictive business practices in the second part by companies
of up to a greater than NZD10 million, or three times the value of any commercial gain or, if commercial gain is not known, 10 percent of the company's turnover (including billing for all of its corporate interconnected agencies , if any). Penalties of up to NZD500,000 can be imposed on individuals. Companies cannot compensate individuals for the penalties or
legal costs incurred in pricing. In addition, private actions can be carried by third parties (e.g., competitors, customers or consumers) who have been harmed by anticompetitive conduct seeking damages for the amount of the loss suffered. Courts may also impose anti-competitive conduct restriction orders and vary or cancel anti-competitive contracts or
agreements.9. Benefit The Trade Commission has a policy of provision for the conduct of the cartel (Benefit Policy). Under the Benefit Policy, immunity is available to the first person involved in a cartel reporting the cartel to the Trade Commission. An applicant can still apply for immunity even after the Trade Commission is aware of a cartel, as long as it
does not have sufficient evidence to initiate legal proceedings. The Benefit Policy also includes a bookmarking system, which allows the applicant to preserve their place as an immunity applicant for a specified time while information necessary to support your request. There are several conditions that apply to granting the benefit, including that the person
seeking the benefit has not coerced others into participating and provides full and ongoing cooperation to the Trade Commission. The The policy includes provision for cooperation concessions for cartel participants who are not eligible for immunity but want to cooperate with the Trade Commission in exchange for a recommended reduction in the penalty.
The Trade Commission also has a Cooperation Policy covering non-cartel matters under which it can agree to take a lower level of enforcement action, or no action at all, against an individual or company in exchange for information and full, continuous and comprehensive cooperation.10. Extraterritorial enforcement The Trade Act also applies to
compromised conduct outside New Zealand by anyone who resides or brings business to New Zealand to the extent that such conduct affects a market in New Zealand. The Trade Act will also apply to people outside Of New Zealand, even if they are not residents or not conducting business in New Zealand themselves, if they are involved in directing agents
to conduct conduct in New Zealand.11. Reform Trade (Cartels and Other Matters) Bill (Bill) is currently before Parliament. The bill completed its second reading in Parliament on 26 November 2014 and is unlikely to be passed until sometime in 2015. The current wording of the bill makes some significant changes to the Trade Act, including:introducing a new
ban (to replace the current price-fixing ban) upon entering or giving effect to a contract, agreement or understanding that contains a cartel provision - this is defined as pricing, restricting production or market allocation;replacing joint companies except for pricing , with an exemption from collaborative activities, allowing clarifications to be sought from the
Commission for contracts, arrangements or understandings that contain a cartel provision where the parties are involved in a collaborative activity and cartel provision is reasonably necessary for this collaborative activity; and introduce a new criminal offence to enter into or effect a contract, agreement or understanding that contains a cartel provision with the
intention of setting prices, restricting the exit or allocation of the market. This involves prison sentences of up to seven years for individuals, and sentences of up to 10 million NZ10 for companies. Civil penalties will also remain in place. These criminal penalties will not take effect until two years after the bill was passed. [wpdm_package id='4258′] id='4258′]
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